STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
SUSAN | NDI SH-M LI TELLO,
Petitioner,
Case No. 01-2512

VS.

Pl NELLAS SUNCOAST TRANSI T
AUTHORI TY,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by it duly-designated Adm nistrative Law Judge,
Carolyn S. Holifield, held a formal hearing in the above-styl ed
case on Septenber 18, 2002, in Largo, Florida.

APPEARANCES

For Petitioner: Susan Indish-Mlitello, pro se
2835 North Seneca Poi nt
Crystal River, Florida 34429

For Respondent: Alan S. Zimet, Esquire
Elita D. Cobbs, Esquire
Zimret, Unice, Salzman & Fel dman, P. A
Two Prestige Place
2650 McCormick Drive, Suite 100
Clearwater, Florida 33759

STATEMENT OF THE | SSUES

The issues are: (1) Whether Petitioner's Anmended Charge of

Di scrim nati on should be disnm ssed as tinme barred; and



(2) Whether Petitioner, Susan Indish-Mlitello (formerly known
as Susan Indish and referred to herein as “Petitioner”) was
discrimnated against in violation of the Florida Gvil Rights
Act of 1992, as anended.

PRELI M NARY STATEMENT

On or about July 10, 1995, Petitioner filed a Charge of
Di scrim nation against Pinellas Suncoast Transit Authority
("PSTA") for handicap discrimnation with the Florida Comm ssion
on Human Rel ations (" Conm ssion") under the Florida Cvil R ghts
Act of 1992 ("FCRA"). On or about July 16, 1999, Petitioner
filed an Amended Charge of Discrimnation alleging that she was
di scri m nated agai nst because of a handicap in violation of the
Americans with Disabilities Act (“ADA’) and the FCRA
Petitioner also alleged that her handi cap was not reasonably
accommodat ed. The Conmi ssion failed to provide a determ nation
as to whether reasonabl e cause existed to believe that a
di scrimnatory practice had occurred, and Petitioner filed a
Request for Formal Administrative Hearing on May 9, 2001.
Pursuant to Petitioner's request, on June 27, 2001, the
Comm ssion requested the Division of Admnistrative Hearings to
conduct a hearing on Petitioner’s Anmended Charge of
Di scrim nation.

Petitioner’s clainms were referred to the Division of

Adm ni strative Hearings and were scheduled for a final hearing



to be held on August 15, 2001. On August 8, 2001, PSTA filed a
Motion to Dismss Petitioner’s Arended Charge of Discrimnation
and Request for Formal Admnistrative Hearing for failure to
request an adm nistrative hearing within four years of the date
of the |ast act of alleged discrimnation, which Petitioner
alleged to be her date of term nation, Septenber 8, 1994. A
t el econference was conducted on the notion on Septenber 26,
2001.

In response to the Mdtion to Dism ss, the undersigned
i ssued an Order on January 17, 2002, recommendi ng that the
Comm ssion enter a final order dism ssing Petitioner’s Charge.
This recommendati on was rejected by the Comm ssion on April 19,
2002, and the case was remanded to the undersigned for further
proceedi ngs. The case was reopened by the Division of
Adm ni strative Hearings on May 22, 2002, and the final hearing
was conducted on Septenber 18, 2002. It was noted at the
hearing that the Division of Adm nistrative Hearings does not
have jurisdiction over clains nade under the ADA

At the final hearing, Petitioner testified on her own
behal f and offered one docunent as evidence. The Adm nistrative
Law Judge reserved ruling on the adm ssibility of the docunent
due to Petitioner’s failure to file an exhibit |list or provide
copi es to opposing counsel pursuant to the Order of Pre-Hearing

I nstructions dated July 15, 2002, and to consi der Respondent’s



ot her objections to the admi ssibility of this exhibit.
Petitioner was directed to send a copy of her docunent to

Di vision of Adm nistrative Hearings and opposi ng counsel by

Sept enber 23, 2002. Petitioner failed to file the docunent, and
thus, the issue of its admssibility need not be reached, and
the exhibit is excluded from evidence.

Respondent offered the testinony of Gail Bilbrey, PSTA' s
benefits specialist; Denise Skinner, PSTA s director of
transportation; and Roger Sweeney, PSTA s executive director.
Respondent’s Exhibits 1 through 12 were admtted into evidence.
At the close of the hearing, the parties were ordered to file
proposed findings of fact and conclusions of law, within 10 days
of the final hearing. Respondent tinmely filed a proposed
recommended order. Petitioner did not file a proposed order.
The hearing was recorded but was not transcri bed.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence adduced at the
final hearing and the entire record of the proceeding, the
followi ng findings of fact are nade:

1. Petitioner, Susan Indish-Mlitello, is a resident of
Marion County, Florida.

2. Respondent, Pinellas Suncoast Transit Authority
("PSTA"), is a transit agency located in Pinellas County,

Florida and is an enpl oyer under the FCRA



3. Petitioner was enpl oyed by Respondent, as a bus
operator, beginning in 1989 until Septenber 8, 1994.

4. Petitioner was involved in a work-rel ated bus acci dent
on May 2, 1994, and as a result, she suffered neck and back
injuries.

5. Petitioner’s injuries were evaluated by Petitioner’s
treating physician Dr. Jeffrey Tedder on May 4, 1994. On
May 19, 1994, Dr. Tedder issued a note releasing Petitioner to
return to full work duty on May 29, 1994.

6. Petitioner did not to return to work on May 29, 1994,
and utilized vacation and sick | eave for approximtely the next
three weeks. During this time, a second nedi cal eval uati on was
perfornmed by Dr. Joseph Sena. Dr. Sena issued a report on
June 9, 1994, stating that he was unable to substantiate any
obj ective findings which would warrant Petitioner being out from
wor K.

7. Respondent infornmed Petitioner that she had been
rel eased to work by both Dr. Tedder and Dr. Sena. Petitioner
returned to work in |ate June 1994 and worked until July 18,
1994.

8. Petitioner exhausted her sick | eave on July 19, 1994.

9. Wen Petitioner then again failed to return to work, on
August 12, 1994, Respondent’s Ceneral Counsel sent Petitioner a

letter by certified mail advising her that all her sick |eave



had been exhausted and that in accordance with the Fam |y and
Medi cal Leave Act and PSTA' s Labor Agreenent with the bus
operators’ union, Petitioner was required to provi de nedical
certification establishing a qualifying reason for |eave within
15 days. The letter also required Petitioner to provide an
expected date of return to work. Finally, the letter stated
that failure to provide nedical certification wuld subject
Petitioner to discipline up to and including termnm nation.

10. The Labor Agreenent between the PSTA and its enpl oyees
is applicable to Petitioner. Petitioner acknow edged that she
received a copy of the Labor Agreenent. Article 15 of the Labor
Agreement, titled "Leave Wthout Pay" provides in pertinent part
the foll ow ng:

Section 8. Failure to return to work at the
expi rati on of approved | eave shall be

consi dered absence w thout | eave and grounds
for dism ssal

Section 13. Leave of Absence - Il ness

* * *

B. Al |eaves of absence w thout pay for
i1l ness shall be supported and confirmed by
a nedical certificate executed by a doctor.
11. Petitioner forwarded to Respondent a note dated

August 17, 1994, from Rev. Dona Knight, a mnister, which

clainmed that Petitioner was “in extrene distress with suci dal



[ sic] tendencies and sevare [sic] depression.” This docunent,
however, did not state an opinion regarding Petitioner’s ability
to work nor did it provide an expected date of return. 1In
response to the aforenenti oned note, Respondent’s benefits
specialist informed Petitioner that the docunent was inadequate
and that she was required to provide proper nedical
certification. Notw thstanding this request, Petitioner failed
to provide any nedi cal docunentation indicating a qualifying
reason for her unexcused absence fromwork or an expected date
of return.

12. As aresult of Petitioner's failing to provide the
requi red docunentati on, Respondent term nated Petitioner's
enpl oynent on Septenber 8, 1994, in accordance with the Labor
Agreement and PSTA attendance policy.

13. After her termnation, Petitioner filed a grievance
disputing the termnation, and a first-step hearing was held
bef ore PSTA's deputy of operations, Ed King. M. King denied
Petitioner’s grievance and upheld the term nation.

14. Thereafter, Petitioner filed a second-step grievance,
and a hearing was held before PSTA s executive director, Roger
Sweeney, on Cctober 17 and Cctober 31, 1994. At the hearing,
Petitioner did not provide any nedi cal docunentation or request

any reasonabl e acconmpdati on for any all eged handi cap or



disability. Therefore, M. Sweeny denied the second step
grievance, and the term nati on was agai n uphel d.

15. Followi ng the grievance hearings, Petitioner filed a
request for arbitration in accordance with the PSTA s Labor
Agreenent. An arbitration hearing was held on Cctober 11, 1996,
at which Petitioner was represented by counsel. After the
hearing, the arbitrator found that Respondent had just cause to
term nate Petitioner based on her failure to provide nedical
docunentation for her continued absence from worKk.

16. After being termnated, Petitioner also filed a claim
for unenpl oynent conpensation which was denied by a clains
exam ner on or about October 6, 1994. Petitioner then appeal ed
this decision and a hearing on the appeal was held by an Appeal s
Ref eree, where Petitioner was again represented by counsel.
Based on the evidence presented at the hearing, the Appeals
Ref eree found that given the length of tine Petitioner was
absent fromwork, it was not unreasonable for Respondent to
expect her to provide nedical certification for her continued
absence. The Appeals Referee further found that the statenent
from Rev. Knight was not a nedical docunment and gave no
assessnment of Petitioner’s ability to resunme her duties as a bus
driver. The Appeals Referee concluded that Petitioner’s failure
to provide the requested nedi cal docunentati on was an

intentional violation of her duties and obligations to



Respondent and amobunted to m sconduct connected with work and,
thus, found that Petitioner was properly disqualified from
recei pt of unenpl oynent conpensati on benefits.
17. Petitioner filed a Charge of Discrimnation with the
Fl ori da Comm ssion on Human Rel ati ons on or about July 11, 1995,
al l egi ng that Respondent had discrimnated agai nst her based on
her handi cap. The Charge of Discrimnation did not give any
"particul ars" regarding the alleged discrimnation, but
i ndicated that the nost recent discrimnation took place on
Sept ember 8, 1994.
18. On or about July 20, 1999, Petitioner filed an Anended

Charge of Discrimnation, again alleging that Respondent had
di scri m nated agai nst her based on her disability. In the
Amended Charge, Petitioner alleged that on Septenber 8, 1994,
she was termnated as a bus driver. She further noted that the
"nost recent or continuing discrimnation took place" on
Septenber 8, 1994. Under the section of the chargi ng docunent
referred to as "Discrimnation Statement,"” Petitioner stated the
fol | ow ng:

| have been discrimnated agai nst because of

ny handi cap. | believe ny rights have been

viol ated under the American with

Disabilities Act and the Florida Civil

Ri ghts Act of 1992 as anended.
1. I was not reasonably accommodat ed.



19. By August 12, 1994, and prior to her term nation,
Petitioner had relocated her residence to Marion County,

Fl ori da.

20. Petitioner presented no evidence to establish that she
suffered from any handicap or disability under the terns of the
FCRA, that she required or requested reasonabl e accommobdati ons
to performher duties, or that her term nation by Respondent was
based upon or influenced by any alleged disability.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings (Division) has
jurisdiction over the parties and Petitioner’s clains under the
FCRA pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

22. The Division does not have jurisdiction over
Petitioner’s clainms under the ADA; although to the extent the
provi sions of the ADA are the sane as the FCRA, cases arising

under the ADA may be instructive. Janes v. Alachua County

Departnent of Crim nal Justice Service, 2001 W. 1107836

(Fla. Div. Admin. Hg. Sept. 18, 2001).
23. In her Anmended Charge of Discrimnation, Petitioner
contends that she was subject to discrimnation, based on an

al | eged handicap or disability, was unlawful |y deni ed reasonabl e

10



accommodati on, and was wrongfully term nated from her position
as bus operator by Respondent in violation of the ADA and the
FCRA.

24. In this case, Respondent raises the threshold issues
that Petitioner’s clains are tine barred, and that Petitioner is
collaterally estopped from argui ng that Respondent’s reason for
termnation was a pretext for discrimnation. These issues nust
be resolved prior to addressing the nmerits of Petitioner’s case.

25. Respondent's tineliness argunent is based on severa
provi sions contained in Chapter 760, Florida Statutes. The
rel evant provisions of Section 760.11, Florida Statutes, are as
foll ows:

760.11 Admnistrative and civil renedies;
construction.—

(3) Except as provided in subsection (2),
the comm ssion shall investigate the
all egations in the conmplaint. Wthin
180 days of the filing of the conplaint, the
comm ssion shall determine if there is
reasonabl e cause to believe that
di scrimnatory practice has occurred in
violation of the Florida Cvil R ghts Act of
1992. When the conm ssion determ nes
whet her or not there is reasonabl e cause,
the comm ssion by registered mail shal
pronmptly notify the aggrieved person and the
respondent of the reasonabl e cause
determ nation, the date of such
determ nation, and t he options avail abl e
under this section.

(4) In the event that the conmm ssion
determ nes that there is reasonabl e cause to
believe that a discrimnatory practice has

11



occurred in violation of the Florida G vil
Ri ghts Act of 1992, the aggrieved person nmay
ei ther:

(a) Bring a civil action against the
person nanmed in the conplaint in any court
of conpetent jurisdiction; or

(b) Request an adm nistrative hearing
under ss. 120.569 and 120.57.

The el ection by the aggrieved person of
filing a civil action or requesting an

adm ni strative hearing under this subsection
is the exclusive procedure available to the
aggri eved person pursuant to this act.

(5) In any civil action brought under
this section, the court nay issue an order
prohi biting the discrimnatory practice and
providing affirmative relief fromthe
effects of the practice, including back pay.
The court may al so award conpensatory
damages, including, but not limted to,
damages for nental anguish, loss of dignity,
and any other intangible injuries, and
punitive damages. The provisions of ss.

768. 72 and 768.73 do not apply to this
section. The judgnent for the total anmount
of punitive damages awarded under this
section to an aggrieved person shall not
exceed $100,000. In any action or
proceedi ng under this subsection, the court,
inits discretion, nmay allow the prevailing
party a reasonable attorney's fee as part of
the costs. It is the intent of the

Legi slature that this provision for
attorney's fees be interpreted in a manner
consistent with federal case law involving a
Title VIl action. The right to trial by
jury is preserved in any such private right
of action in which the aggrieved person is
seeki ng conpensatory or punitive damages,
and any party may dermand a trial by jury.
The comm ssion's determ nation of reasonable
cause is not admissible into evidence in any
civil proceeding, including any hearing or

12



trial, except to establish for the court the
right to maintain the private right of
action. A civil action brought under this
section shall be conmenced no later than 1
year after the date of determ nation of
reasonabl e cause by the comm ssion. The
commencenment of such action shall divest the
comm ssion of jurisdiction of the conplaint,
except that the conm ssion nay intervene in
the civil action as a matter of right.

Not wi t hst andi ng the above, the state and its
agenci es and subdi vi sions shall not be
liable for punitive damages. The total
anount of recovery against the state and its
agenci es and subdi vi sions shall not exceed
the limtation as set forth in s. 768.28(5).

(6) Any adm nistrative hearing brought
pursuant to paragraph (4)(b) shall be
conduct ed under ss. 120.569 and 120.57. The
conmm ssion may hear the case provided that
the final order is issued by nmenbers of the
comm ssion who did not conduct the hearing
or the comm ssion may request that it be
heard by an adm nistrative | aw judge
pursuant to s. 120.569(2)(a). |If the
comr ssion elects to hear the case, it may
be heard by a comm ssioner. |If the
conmi ssioner, after the hearing, finds that
a violation of the Florida Gvil Rights Act
of 1992 has occurred, the conm ssioner shal
I ssue an appropriate proposed order in
accordance with chapter 120 prohibiting the
practice and providing affirmative relief
fromthe effects of the practice, including
back pay. |If the adm nistrative |aw judge,
after the hearing, finds that a violation of
the Florida Cvil R ghts Act of 1992 has
occurred, the admnistrative | aw judge shal
i ssue an appropriate recomended order in
accordance with chapter 120 prohibiting the
practice and providing affirmative relief
fromthe effects of the practice, including
back pay. Wthin 90 days of the date the
recommended or proposed order is rendered,

t he conmi ssion shall issue a final order by
adopting, rejecting, or nodifying the

13



recommended order as provided under ss.

120. 569 and 120.57. The 90-day period may
be extended with the consent of all the
parties. An adm nistrative hearing pursuant
to paragraph (4)(b) nust be requested no

| ater than 35 days after the date of

deternm nati on of reasonabl e cause by the
comrission. In any action or proceeding
under this subsection, the comm ssion, in
its discretion, may allow the prevailing
party a reasonable attorney's fee as part of
the costs. It is the intent of the

Legi slature that this provision for
attorney's fees be interpreted in a manner
consistent with federal case law involving a
Title VII action.

* * *

(8 In the event that the conm ssion
fails to conciliate or determ ne whether
there i s reasonabl e cause on any conpl ai nt
under this section within 180 days of the
filing of the conplaint, an aggri eved person
may proceed under subsection (4), as if the
comm ssion detern ned that there was
reasonabl e cause.

(Enphasi s supplied.)

26. Subsection 760.11(3), Florida Statutes, requires the
Conm ssion to make a reasonabl e cause determ nation within 180
days of the filing of a claim Subsection 760.11(4), Florida
Statutes, explains the steps that claimnts may take if the
Conmi ssi on has determined there is reasonabl e cause to believe
that the discrimnatory action occurred: the claimnt may
either bring a civil action or request an admnistrative
heari ng. Subsections 760.11(5) and (6), Florida Statutes, set

forth the time franmes for filing a civil action or requesting an

14



adm ni strative hearing. According to Subsection 760.11(5),
Florida Statutes, any civil action brought under subsection (4)
must be filed no |ater than one year after the date of the
reasonabl e cause determ nation. Subsection 760.11(6), Florida
Statutes, provides that any adm ni strative hearing pursuant to
par agraph (4)(b) nust be requested no |ater than 35 days after
the date of determ nation of reasonabl e cause by the Comm ssion.

27. Subsection 760.11(8), Florida Statutes, describes how
claimants who do not receive a reasonabl e cause determ nation
wi thin 180 days may proceed. It provides that in such
i nstances, the claimnt or aggrieved person "may proceed under
subsection (4), as if the Comm ssion determ ned that there was
reasonabl e cause. "

28. It is clear fromthe plain reading of the | anguage of
Subsections 760.11(5) and (6), Florida Statutes, that a
conpl ai nant who received a favorabl e reasonabl e cause
determ nation within 180 days has one year fromthe date of the
determination to bring a civil action or 35 days to request an
adm ni strative hearing. However, Subsection 768.11(8), Florida
Statutes, is silent as to the statute of limtations for
bringing a civil action or requesting an adm nistrative hearing
when, as here, the Comm ssion fails to nake any determ nation

within the allotted 180 days.

15



29. The Florida Suprenme Court has partially addressed this

issue in Joshua v. City of Gainesville, 768 So. 2d 432 (Fl a.

2000). In that case, an enployee filed a conplaint with the
Comm ssion alleging racial discrimnation in January 1995, and a
second conplaint alleging retaliation in July 1995. After the
Commi ssion failed to nake a reasonabl e cause determ nation, the
enpl oyee filed a civil action in the circuit court on

January 20, 1998. In a notion to dismss, the enployer alleged
that the enployee's action was tinme barred by the one-year
statute of limtation provided in Subsection 760.11(5), Florida
Statutes, follow ng the 180-day tinme period. The Court rejected
this argunent, however, and instead adopted the enpl oyee's
reliance on Subsection 95.11(3)(f), Florida Statutes, which
provides a four-year statute of limtations for actions based on

statutory liability. Joshua, 768 So. 2d at 437. See also Seal e

v. EMSA Correctional Care, Inc., 767 So. 2d 1188 (Fla. 2000)

(general four-year statute of limtations for statutory causes
of action enbodied in Subsection 95.11(3)(f), Florida Statutes,
appl i es when the Conmission failed to make a cause
determ nation).

30. Joshua address only the tinme frane for filing a civil
action in court and not the tinme frame to request an
adm ni strative hearing. However, the principle behind the

hol di ng i n Joshua appears to be based on the general rule that

16



the general statutes of limtations in Chapter 95, Florida
Statutes, are applied in cases where a specific statute of
limtations is absent, including in adm nistrative proceedi ngs.

See Associ ated Cocoa Cola v. Special Disability Trust Fund,

508 So. 2d 1305, 1306 (Fla. 1st DCA 1987) (the general rule is
that "a general statute of |limtations nay be applied to

adm ni strative proceedings in the absence of a specially
applicable statute of limtations"). This principle is
consistent with the | ong-held doctrine of statutes of
[imtations which is "designed to pronbte justice by preventing
surprises through the revival of clains that have been all owed
to slunber until evidence has been | ost, nmenories have faded,

and wi tnesses have di sappeared.” Oder of Railroad Tel egraphers

v. Railway Express Agency, Inc., 321 U S. 342, 348-49, 64 S. C

582 (1944).

31. In this case, Petitioner filed the subject Anended
Charge of Discrimnation alnost five years after what Petitioner
all eged to be the last act of alleged discrimnation, her
term nation date, to request an adm nistrative hearing.

Al t hough the inposition of atime limt on requesting an

adm ni strative hearing in this case extinguishes Petitioner's
clains, a four-year statute of l[imtation bal ances Petitioner's
right to fair notice, an opportunity to be heard, and her duty

to ensure the expeditious resolution of her clains, with

17



Respondent's right to assert an adequate defense and to an end
to potential litigation.

32. Applying the principles enunciated in paragraphs 29
and 30 to this case, Petitioner's Anended Charge of
Discrimnation is tinme-barred.

33. The second threshold issue raised by Respondent is
that Petitioner is collaterally estopped fromclaimng that her
term nation was in violation of the Florida Civil Rights Act or
that Respondent's term nation was pretextual for discrimnation
In support of this position, Respondent relies on the findings
and decision made in two proceedings involving Petitioner's
termnation as a bus driver with the PSTA, an arbitration
proceedi ng and an unenpl oynent conpensati on proceedi ng.

34. The essential elements of collateral estoppel are that
the parties and the issues be identical, and that the particul ar
matter be fully litigated and determ ned in a contest which
results in a final decision of a court of conpetent

jurisdiction. Mbil QI Corporation v. Robert L. Shevin, 354

So. 2d 372, 374 (Fla. 1977)

35. The parties to the arbitration hearing, the
unenpl oynent conpensation hearing, and this proceeding are
identical. However, the issues in those proceedings, while
related to the Petitioner's termnation, were not identical to

the issues in this proceeding. |In the arbitration hearing, the

18



i ssue was whether Petitioner was di scharged for just cause; in
t he unenpl oynent conpensati on hearing, the issue was whet her
Petitioner was di scharged for m sconduct connected w th work.
Here, the issue is whether Respondent violated the FCRA by
termnating Petitioner because of her alleged handi cap or
di sability.

36. In view of the fact that the issues in the
af orenmenti oned proceedings are not identical to the issue in
this proceeding, the doctrine of collateral estoppel can not be
applied in this case. To establish a case for collateral
estoppel, each of the four elenments listed in paragraph 34 nust
be established. Having failed to establish the second el enent,
there is no need to address the remaining el enents.
Nonet hel ess, the findings and concl usions reached in the
arbitration hearing and the unenpl oynent conpensati on heari ng
can be used to bol ster or support the position taken by
Respondent in this proceeding.

37. Even if Petitioner's clains are not tinme-barred,
Petitioner has failed to establish a prima facie case of
di scrimnation under the FCRA.

38. Section 760.10, Florida Statutes, provides in rel evant
part the foll ow ng:

(1) It is an unlawful enpl oynent practice
for an enpl oyer

19



(a) To discharge or to fail or refuse to
hire any individual, or otherw se to
di scrim nate against any individual, with
respect to conpensation, terns, conditions,
or privileges, because of such individual's
race, color, religion, sex, national origin,
age, handicap, or marital status.

39. To present a prinma facie case of enpl oynent

di scrimnation based on a disability or handi cap under the FCRA
Petitioner nmust show (1) that she is a person with a handicap or
disability; (2) that she is qualified for the position apart
from her handicap or disability; and (3) that she was term nated
from her position solely based on her handicap or disability.

Smith v. Avatar Properties, Inc. 714 So. 2d 1103, 1106 (Fla. 5th

DCA 1998). Petitioner nust establish all elenments to neet her

burden. See Mont-Ros v. City of West Mam , 111 F. Supp. 2d

1338, 1350 (S.D. Fla. 2000).

40. The FCRA does not define the term handi cap, but the
Anerican Disabilities Act of 1990, 42 U S.C. Section 12101, et
seq., provides guidance. Smth, 714 So. 2d at 1106. Pursuant
to the ADA, "disability" is defined as a physical or nental
i mpai rment that substantially limts one or nore of the nmgjor
life activities of an individual, a record of such inpairnent,
or being regarded as having such an inpairnment. 42 U S. C
Section 12102(2). The regul ations which i nplenent the ADA
define a nmental inpairnment to include any nental disorder, such

as enotional or nmental illness. 29 C.F.R Section 1630.2(h)(2).

20



The term"major life activities" are functions such as caring
for oneself, perform ng manual tasks, wal king, seeing, hearing,
speaki ng, breathing, learning, and working." 29 C.F.R Section
1630.2(i). An inpairment is "substantially limting" when the
individual is unable to performa major |ife activity that the
average person in the general population can performor is
significantly restricted as to the condition, nanner, or
duration under which an individual can performa particular
major life activity. 29 C.F.R 1630.2(j).

41. In the Anrended Charge of Discrimnation, Petitioner
failed to allege that she had any inpairnent that would
substantially Iimt any of her major life activities.

42. Petitioner presented a note froma mnister dated
August 17, 1994, which stated that she had been counseling with
Petitioner since March 1994 and that Petitioner was in extrene
distress with suicidal tendencies and severe depression due to
her autonobile accident. This docunent |acks credibility in
that it is not froma qualified professional capable of
rendering such a diagnosis. Mreover, there is no indication
that the conditions described in the note substantially |imted
Petitioner's ability to performmjor |life activities or to
wor k.

43. The evidence established that Petitioner, at one

poi nt, suffered neck and back injuries in a work-rel ated bus
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accident, but those injuries are not at issue here. NMoreover,
t he evidence established that with respect to those injuries,
two physicians docunented, in May 1994, that Petitioner was fit
to work and there was no reason for her absence from work.

44, Petitioner failed to establish that she had a handi cap
or disability under FCRA. Having failed to allege or establish
that she had a handi cap, no further analysis is required.

45. Respondent established, and it is undisputed, that
Petitioner was term nated fromher position as a bus driver
because of her failure to appear for work at the expiration of
approved | eave and for her failure to provide nedical
docunentation to support her continued absence from work.

46. Even if it is assuned that Petitioner net her initia
burden in this case, which she failed to do, Respondent has
denonstrated that it had legitimte, non-discrimnatory reasons
for termnating Petitioner's enploynent.

RECOVIVENDATI ON

Based on the foregoing, it is
RECOMMENDED t hat Petitioner's Anended Charge of

Di scrimnation be dismssed with prejudice.
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DONE AND ENTERED t his 25th day of October, 2002, in

Tal | ahassee, Leon County, Florida.

CARCLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 25th day of October, 2002.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Susan Indish-Mlitello
2835 North Seneca Poi nt
Crystal River, Florida 34429

Alan S. Zimmet, Esquire

Elita D. Cobbs, Esquire

Zimet, Unice, Salznan & Fel dnman, P. A
Two Prestige Place

2650 McCormck Drive, Suite 100

Cl earwater, Florida 33759

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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